
’ , \ 
‘ii- 

‘f’ 7+ 
+ ORDER OF THE SUPREME COURT 

STATE OF MINNESOTA 

IN SUPREME COURT 

ORDER PRESCRIBING AND PROMULGATING 

AMENDED RULES OF CIVIL PROCEDURE FOR 

DISTRICT COURTS AND MUNICIPAL COURTS* 

WHEREAS, an Advisory Committee appointed by the Supreme Court 
has recommended to the court the adoption of certain Rules of Civil Pro- 
cedure; and 

WHEREAS, the recommended Rules were published and distributed 
to members of the Bar prior to the submission of written comment and oral 
arguments which were heard on June 7, 1974, and whereas the court has 
considered said recommendations; 

NOW, THEREFORE, IT IS HEREBY ORDERED that the annexed 
amended Rules , including Form 19, be, and the same hereby are, adopted, 
prescribed, and promulgated to be effective on January 1, 1975, for the 
regulation of the practice and procedure in the District Courts and the 
Municipal Courts of the State of Minnesota. The inclusion of the Advisory 
Committee Notes is made for convenience and does not necessarily reflect 
court approval of the comments made in said Notes. 

Dated November 14, 1974 
BY THE COURT: 

f-7 

*By order of the Supreme Court dated April 20, 197\j, Rules of 
Civil Procedure for District Courts govern all actions in County 
Court within the concurrent jurisdiction with the District Court. 
Rules of Civil Procedure for Municipal Courts govern all other 
actions in County Court. 



* 
Report of .Minnesota Supreme Court Advisory Committee on Rules 
,. \ 

i‘ October 19, 1973 

Introduction 

The Federal Rules, of Civil Procedure were amended effective July 1, 

1970. The Federal amendments related to the discovery portion of the 

rules, i.e.’ Rules 26 to 37. The amendments were made both in form 

and content. The form portion of the revision is a rearrangement of the 

various discovery provisions and a renumbering of the discovery rules. 

The Minnesota Supreme Court Advisory Committee in considering the. 

Federal amendments recognized that the Minnesota rules had traditionally 

followed the Federal rules insofar as practically feasible. In Minnesota 

rearrangement of the discovery rules purely for purposes of conforming 

to the Federal rules is itself a desirable objective. . Thus the Rules Com- 

mittee has undertaken to follow the federal arrangement so far as consistent 
. . 

with state court practice. Because Minnesota had made substantial amend- 

ments to the Minnesota discovery rules at a much earlier point in time, 

the substantive changes required in the Minnesota rules to conform to 

changes in the Federal rules are not as substantial. Comments follow&g 

each of the rules indicate where the proposed amended Minnesota rule 

follows the rearrangement of the Federal rule; those instances where the 

Minnesota rule differs from the content of the Federal rule. 
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’ The scheme of the rearrangement involves the following changes: \ 

$ 
Rule 26 becomes the basic rule relating to discovery, the use of discovery, 

and the scope of discovery; Rules 28, 30, 3:l and 32 provide particular 

rules relating to oral and written depositions; Rule 33 relates to inter- 

.rogatories to parties; Rule 34 relates to production of documents; Rule 35 

relates to physical, mental and blood examinations; Rule 36 relates to 

request for admissions; and Rule 37 relates to sanctions for violation of 

discovery obligations. 

. 
That portion of Rule 26 that formerly dealt with depositions has been 

transferred to appropriate locations in Rules 30, 31 and 32. Protective 

orders that formerly were contained in Rule 30.02 have been transferred 

to Rule 26. 

As stated by the Minnesota State Bar Association Court Rules Com- 

mittee in commenting on the proposed changes, the bench and the bar 

should look for and be aware of the followi’ng primary changes: 

“Rearrangement of Rules - The provisions of existing Rules 26, ‘30 

and 32 are rearranged so as to convert Rule 26 into a rule concerned with 

c 
discovery generally. In other words, Rule 26 would concern other discovery 

*. 

devices such as interrogatories and requests for production as well as 

’ depositions. Rule 30 ‘would become the .rule concerned with depositions 

upon 0 ral examination. Rule 32 would become the rule concerning use of 

deposition. 

The rule provisions which would be transferred under the Committee’s 

recommendation are as follows: 
. 

P.-- 
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L Existing Rule 26.01 is transferred to new Rules 30.01 and 31.01. 

r 

&xisting,Rule 26.03 is transferred to new Rule 30.03. 

Existing Rules 26.04, 26.05 and 26.06 are transferred to new Rule 

32. 

Existing Rule 30.02 is transferred to new Rule 26.03. 

We believe this limited rearrangement of the discovery rules presents 

a far more orderly and logical organization of discovery methods, scope 

and limitation than is found in the old Federal rules or in the existing 

. 
Minnesota rules . The Committee has embraced this rearrangement without 

reservation. . 

Scope of Discovery is broadened in several respects including: 

(1) Statements of parties and witnesses would be discoverable, 

but other trial preparation materials would be discoverable, 

only upon a showing of substantial need. 

(2) Opinions of experts expected to testify at trial would be dis- . 

coverable by interrogatories. 

(3) Interrogatories would not be objectionable simply because they 

relate to matters of opinion or contention. 

(4) A showing of good cause would no longer be required for dis- 

covery of documents and things under Rule 34. 

‘Mechanics of Discovery - the proposed changes are designed to 

encourage discovery with a minimum of court intervention. Among these 

are the following: 
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\ ’ (1) A pl aintiff would no longer have to seek leave of court for 
? 

early discovery requests in most instances. 

(2) The race for priority would be eliminated. 

(3) The duty to supplement responses would be eliminated except 

in certain specified situations. 

(4) Motions for a court order under Rule 34 no longer would be 

necessary. 

(5) The discovering party rather than the objecting party would be 

responsible for seeking judicial determination of discovery 

disputes .- 

(6) Judicial sanctions would be tightened under Rule 37. 
. . 

Optional Procedures are provided in at least two respects. Under 

Rule 30.02 (6) a party would be able to notice the deposition of a corpora- 

tion or other organization, and the ‘organization would then be required to 

. designate the person or persons to testify in its behalf. Under Rule 33.03 

a party upon whom interrogatories are served could under certain circum- . 

stances produce records rather than give answers.” 
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’ RUL’E 7102 (1) IS AMENDED TO READ AS FOLLOWS: 

7.0.; Motion and Other Papers 

(1) An application to the court for an order shall be by motion which, unless 

made during a hearing or trial, shall be made in writing, shall state with parti: 

cularity the grounds the.refor, and shall set forth the relief or order sought. The 

requirement of writing is fulfilled if the motion is stated in a written notice of the 

hearing of the motion, Motions provided in these rules are motions requiring a 

written notice to the party and a hearing before the order can be issued unless the 

particular rule under which the motion is made specifically provides that the 

motion may be made ex .parte. 

Comment _ . 

This amendment is purely a clarifying amendment. No substantive change 

in the rule is made but an ambiguity evidenced in application of some of the rules 

is clarified where the rule reference to a motion did not indicate whether it was 

ex parte motion or a motion upon notice and hearing. This change has no counter- 

part in the corresponding Federal rule; 

. . 



> 8 RULE 26. DE=POSITJoNs -FENDING AGT-ION GENERAL 
% PROVISIONS GOVERNING DISCOVERY. 

RULE 26.01 IS AMENDED TO READ AS FOLLOWS: 

26.01 Disc.0ver.y Methods. . . 

Parties may obtain discovery by one or more of the fo.llowing methods: 

depositions upon oral examination or written questions; written interrogatories; 

property, for inspection and other purposes; physical (including blood) and mental 

. examinations; and requests for admission. Unless the court orders otherwise 

under subdivision 26.03 of this rule, and except as provided in Rule 33.01, the 

frequency of use of these methods is not limited. 

-....” 



t 

T 

’ r I) . , 

- .7:- 1 
i 

Comment 

Existing Rule 26.Ql is transferred to Rules 30.01 amd 31.01. As now 

recommended, Rule 26.01 lists all discovery devices provided by the discovery 

rules and established the relationship between the general provisions of Rule 26 
. 

and the specific rules for the various discovery devices. Rule 26.01 now speci- 

fically provides that the use of the various discovery devices is not limited unless 

a protective order is obtained from the court under Rule 26.03. Rule 33.01 is 

not specifically mentioned, but that rule contains its own specific limitations 

regarding the use and frequency of use of that discovery.device. 

. . 

. 

RULE 26.02 IS AMENDED TO READ AS FOLLOWS: 

26~02 Scope of Examinatienl Discovery. 
** 

Unless &her&se-erdered +y the -oourt-as pro&ded-by-Rule 3& 4%Q,P -Xh-O4-, 
._A 

tbewitaessmay-be daed -rega&ing-any -matte+,- not -pr&v~&eg-e& which-k 

releuent-ko- the +ubjeet -ma&e-~ iav~- in-the-pending- action,- whether-i-t-relates 



I - 8 -. 

Peq&e any-et&p party-to-d&solo-se-the covmageand-limits-of- sash-in-sur anc+and 

Unless otherwise limited by order of the court in accordance with these 

rules, the scope of discovery is as follows: 

(1) In General. Parties may obtain discovery regarding. any matter, not 

prftileged, which is relevant to the subject matter involved in the pending action, 

whether it relates to the claim or defense of the party seeking discovery or to the 

claim or defense of any other party, including the existence, description, nature, 

custody, condition and location of any books, documents, or other tangible things 

and the identity and location of persons having knowledge of any discoverable 



. a matter,: ‘It is not ground for objection that the information sought will be inad- 

missible at the trial if the information sought appears reasonably calculated to 
. . 

lead to the discovery of admissible evidence. 

Comment 

Subdivision 1, of proposed amended Rule 26.02, is applicable to all dis- 

covery rules . It regulates the discovery obtainable through any of the various 

discovery procedures. This general provision regarding the scope of discovery 

is subject to protective orders as may be issued by the court under proposed 

amended Rule 26.03. Rule 26.03 gives the court broad powers to regulate or 

pr.event discovery even though the information or material sought are within the 

general scope of discovery under this rule. The proposed amended Rule 26.02 

does not change the existing law regarding the scope of discovery or the court’s 

power to regulate the scope of discovery by appropriate order. 

The four general limitations on the scope of discovery are: 
. 

(1) Privileged matter (evidence and constitutional privileges) 

(2) Material prepared in anticipation of litigation 

(3) Physical and mental examinations under Rule 35 

(4) Protective orders under Rule 26.03 a. 

- 



, (2) Insurance Agreements. In any action in which there is an insurance 
, 

policy which may afford coverage, any party may require any other party to dis- 

close the coverage and limits of such insurance and the amounts paid and payable 

thereunder and under Rule 34 may obtain production of the insurance policy, provided, 

however, that the above provision will not permit such.disclosed information to be 

introduced into evidence unless admissible for other grounds. 

Comment 

Federal Rule 26 (b) (2) contains provisions permitting discovery of liability 

insurance coverage in a manner substantially similar to that provided in the . 

existing Minnesota Rule 26.02. While the language difference is not substantial, 

the Committee believed the existing Minnesota rule was more liberal than the 

Federal rule and the differences were substantial enough to recommend retention 

of the language of the existing Minnesota rule rath’er than conform the rule to 

the Federal rule language. The Advisory Committee’s recommendation restates 

the insurance ‘discovery rule as provided in Rule 26.02. The primary difference 

between the Federal rule and the Minnesota rule is the application of the insurance 

discovery clause to all relevant insurance policies, including liability insurance, 
. 

in the Minnesota rule while the Federal rule is limited to insurance obligating 

. the company to satisfy all or part of the judgment or to indemnify or reimburse 

for payments made to satisfy a judgment. The proposed Minnesota rule does 

not contain a provision similar to Federal Rule 26.02 regarding applications for 

insurance to be treated as an insurance agreement even though there is no specific 

provision regarding this matter. 
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(3) Trial Preparation: Materials. Subject to the provisions of subdivision 

26.02(4) of this rule, a party may obtain discovery of documents and tangible 

things otherwise discoverable under subdivision 26,02(l) of this rule and prepared 
. 

in anticipation of litigation or for trial by or for another party or by or for that 

other party’s representative (including his attorney, consultant, surety, indemnitor, 

insurer, or agent) only upon a showing that the party seeking discovery has sub- 

stantial need of the materials in the preparation of his case and that he is unable 

without undue hardship to obtain the substantial equivalent of the materials by 

other means. .In ordering discovery of such materials when the required showing 

has been made, the court shall protect against disclosure’of the mental impressions, 

conclusions, opinions, or legal theories of an attorney or other representative of 

a party concerning the litigation. *. 

A party may obtain without the required showing a statement concerning the 

action or its subject matter previously made by that party. Upon request, a person 
_’ -.. 

a?-- 
not a pdrty, may obtain without the required showing a statement concerning the 

action or its subject matter previously made by that person who is not a party. If 
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the request is refused, the person may move for a court order. The provisions 

1 

of Rule 37.01(4) apply to the award of expenses incurred in relation to the motion. 
. . 

For purposes of this paragraph, a statement previously made is (A) a written 

statement signed or otherwise adopted or approved by the person making it, or 

(B) a stenographic, mechanical, electrical, or other recording, or a transcription 

thereof, which is a substantially verbatim recital of an oral statement by the person 

making it and contemporaneously recorded. 

Comment 

. A.party may obtain discovery of documents and tangible things within the 

scope of discovery under Rule 26.02 (1) which were prepared in anticipation of 

litigation or for trial by or for another party or by or for that other party’s 

representative (including his attorney, surety, indemnitor, insurer, or agent) 

only upon a showing that the party seeking the discovery‘has a substantial need 

of the materials in the preparation of his case and he. is unable without undue 

hardship to obtain the substantial equivalent of the materials by other means. 

This work product limitation on the scope of discovery is also subject to Rule 

26.02 (4). I n ordering discovery of such work product materials when the re- 

quired showing has been made, the court must still protect against disclosure 

.of the mental impressions, conclusions, opinions, or legal theories of the attorney 

or other representative of a party. 
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’ A party may obtain without the required showing of need and hardship any 
* 

statement concerning the action or its subject matter previously made by.that 

party. Upon request, a person not a party may obtain without the required show- 

ing a statement concerning the action or its subject matter previously made by 

that person. If the request for the statement is refused, the party or person 

seeking discovery may move for a court order. The provisions of Rule 37.01 

(4) apply to the award of expenses incurred in relation to the motion. For pur- 

poses of this paragraph a statement previously made is (a) a written statement 

signed or otherwise adopted or approved by the person making it, or (b) a 

. 
stenographic, mechanical, electrical, or other recording, or a trans‘cription 

.-- .--.-- ~~_ 

thereof, which is a substantially verbatim recital of an oral statement by the 

person making it and contemporaneously recorded0 

This rule is the ltwork product” rule. It resolves many of the questions 

raised by the present rule and by the application of the work product doctrine in 

Taylor v. Hickman, 329 U.S.‘ 495 (1947). The. rule is applicable to documents 

or things prepared in anticipation of litigation or prepared for trial. Prior to 

these proposed amendments of the discovery rules, the requirement in Rule 34 

c for a showing of “good cause ” for the production of documents imposed a sub- 

stantial limitation on the discovery on work product material. A large bo’dy of 

law was. developed in the Federal court rega.rding the relationship of Rule 26 (b) 

(26.02) and Rule 34. The amended Rule 26.02 (3) resolves these questions. 

Rule 34 has been amended to eliminate the required showing of good cause. For . 

documents and other tangible things, prepared in anticipation of litigation or for 

. 
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‘trial, a showing of “substantial need” is required plus an inability. to obtain sub- 
. 

a stantially equivalent materials by other means without “undue hardship”. Rule . 

26.02 (3) imposesa less burdensome “good cause” type requirement upon the 

discovery of these documents and tangible things. The rule is not expressed 

in “good cause I* terms since that phrase had created a substantial body of case 

law interpretation under the old Rule 34 that should not be applicable under the 

.amended rule. For that reason, Rule 26.02 (3) contains its own factual state- 

ment of cause. This rule reflects existing case law protection for the work 

efforts of counsel and persons related to the attorney or the party in trial prepara- 

tion. The rule also recognizes the fairness of requirjng production in those . 

situations where substantially equivalent materials cannot be obtained by other 

means without undue hardship. 

The amended rule also prevents a fishing expedition by requiring a showing 

that the party has substantial need for the materials in preparation of his case. 

The last sentence of the first paragraph in Rule 26.02 (3) contains absolute pro- 

tection against disclosure of documents or tangible things containing the mental 

impressions, conclusions, opinions, or legal theories of the attorney or other 

representative of the party concerning the litigation. As proposed the rule is 
r 

consistent with Leininger v. Swadner, 279 Minn. 251, 156 N. W.Zd 254,(1968). 

If the document contains both factual and conclusive material, it would be appro- 

priate under this rule for the court to compel disclosure of those things not 

involving mental impressions, conclusions, etc. of the attorney. 

The second paragraph of the rule is merely a restatement of the existing 
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> practice permitting a party or a non-party to obtain a copy of his own statement. 
. 

’ If a party or a non-party desires to obtain his own statement, no showing of 

special circumstances as set forth in the first paragraph is required. A request 

should be made directly to the party having custody of the statements. Recourse 

to the court for a court order is provided only if the request is refused. 

0 

u’ 

The Committee has eliminated the word f’consultantff from the first paragraph 

of the Federal rule primarily because that word contained such a breadth of possi- 

ble application that its use without further definition or limitation seemed undesirable. 

The Committee believes that all proper representatives are included even though 
. 

they may not be specifically mentioned in the parenthetical provision in the first 

sentence of Rule 26.02 (3). 

The rule.as recommended contains the language ‘*or a party” in the second 

sentence of the second paragraph of the rule. This language was recommended 

by the Minnesota State Bar Committee on Rules and differs in that respect from 

the corresponding Federal rule. The purpose of the addition of the language “or 

a party” is to make it clear that a party without a necessity of seeking a routine. 

motion has the right to obtain statements made by non-party witnesses. 
r 

. 

. 



* (4) Trial Preparation: Experts. Discovery of facts ‘known and opinions 
I 

held by exderts, otherwise discoverable under the provisions of subdivision 26.02 

(1) of this rule and acquired or developed in anticipation of litigation or for trial, 

may be obtained only as follows: 

(A)(i) A party may through interrogatories require any other party to 

identify each person whom the other party expects to call as an expert witness 

at trial, to state the subject matter on which the expert is expected’to testify, and 

to state the substance of the facts and opinions to which the expert is expected to 

testify and a summary of the grounds for each opinion. (ii) Upon motion, the 
. 

court may order further dIscovery by other means, subject to such restrictions 

as to scope and such provisions, pursuant to subdivision 26.02(4)(c)of.this rule, 

concerning fee.s and expenses as the court may deem appropriate. 

-<--; -. 
LB) A party may discover facts known or opinions held by an expert who has 

been retained or specially employed by another party in anticipation of litigation 

or nrenaration for trial and who is not exnected to be called as’ a witness at trial. 

only as provided in Rule 35.02 or upon a showing of exceptional circumstances 

under which it is impracticable.for the party seeking discovery to obtain facts or 
c 

opinions on the same subject by other means. 
:. *, 

. 

(C) Unless manifest injustice would result, (i) the court shall require --\ 

that the party seeking discovery pay the expert a reasonable fee for time spent 

in responding to discovery under subdivisions 26.02 (4)(A)(ii) and 26.02 (4)(B) . 

of this rule; and (ii) with respect to discovery obtained under subdivision 26..02 

. 



’ (4)(A)(ii),of this rule the court may require, and with respect to discovery obtained 

under subdivision 26.02 (4)(B) of this rule the court shall require, the party 

seeking discovery to pay the other party a fair portion of the fees and expenses 

reasonably incurred by the latter party in obtaining facts and opinions from the. 

expert. . 

Comment 

This rule relating to discovery of information from experts is a new pro- 

vision and contains substantially new concepts. The subdivision distinguishes 

those experts whom a party expects to call as a* trial witness from those experts 

who have been retained or consulted but who will not be called by the party. An 

expert who was consulted prior to the time the party could anticipate litigation 

or before preparation for trial is not subject to the provisions of this rule, but 

rather is covered by the discovery rules relating to non-expert witnesses. In 

view of. the frequency with which expert testimony is now required for trial pur- 
. 
poses, this rule must represent a substantial change in existing practice. 

With regard to experts whom a party expects to call as a witness at trial, * 

discovery takes the form of disclosure by the lawyer pursuant to interrogatories. 

The rule proceeds on the basis that a primary difficulty in cross examining opposing 

experts at trial is lack of general information regarding the expert and the nature 

and content of his opinion. Trial preparation is substantially hampered by an 

inability to anticipate fully the expected testimony of opposing experts. Thus 

pule 26.02 (4)(A)(‘) q 1 re uires a party to respond to interrogatories requiring him , 
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. . to identify each person whom the party expects to call as an expert at trial, to I 

state the subject matter on which the expert wili testify, and to state the substance 

of the facts and opinions of the expert. If the interrogatory is fully answered 

the court normally should not order further discovery of the expert’s opinion. 

If further discovery of the expert’s findings and conclusions is to be had, it must 

be by a court order and subject to the restrictions set forth in Rule 26.02 (4)(C). 

See Rule 26.02 (4)(A)(ii). If the details required in the interrogatories relating 

to the expert’s opinion become oppressive or unnecessarily expensive or time 

consuming to a party, a protective order can be obtained which could include a 

requirement that the expert’s opinion be obtained through the use of other dis- 

covery devices. 

With regard to experts who have been retained or specially consulted, but 

whose presence is not anticipated at trial, there is a general prohibition against 

‘. discovery of the opinions held by such an expert. Rule 2-6.02 (4)(B) permits 

discovery of opiniqns and facts known to such an expert only as provided in Rule 

35.02 or upon a showing of exceptional circumstances under which it is impracti- 

cable to obtain the same facts or opinions by other means. Thus there is not a 

total prohibition against discovery of opinions from experts who are not anticipated 

to be called at trial, but the availability of such opinions will be quite limited. 

‘Obviously, the rule encourages parties to consult many experts in an effort to 

fully prepare their case without incurring the risk that such an expert’s opinion 

may be used against the party at trial unless the party undertakes to call that 

expert as his witness. Under this portion of the rule, experts who are employed _: - . 
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. _ by aktorneys in anticipation of trial or in preparation of trial cannot be. considered 

as *agents of the lawyer and therefore protected by the attorney-client privilege. 
. . Pay 

Rule 26.02 (4)(C)(i) p rovides for the party seeking discovery to/the expert a 

reasonable fee for time spent in responding to discovery under Rule 26.02 (4)(A) 

(ii) and Rule 26.02 (4)(B). P aragraph (ii),of Rule 26.02 (4)(C), provides for pay- 

ment of a part of the fees and expenses incurred by the other party in obtaining 

the expert’s opinions and facts if the court orders further discovery under 26.02 

(4)(A)(“) d q 11 an. re uires the sharing of these and expenses which have reasonably 

been incurred if discovery is permitted under Rule 26.02 (4)(B). There is no 

provision for pa’yment of expert fees to those experts’ whose opinions are disclosed 

pursuant to interrogatories or those experts who are considered ordinary witnesses 

because their relationship to the case occurred prior to the time that counsel 

. commenced preparation for trial. 
> 

. 

RULE 26.03 IS AMENDED TO READ AS FOLLOWS: 

26.03- Protective Orders 
_.. . ., . _. ._., 

Upon motion by a party or by the person from whom discovery is sought, 

and for good cause shown, the court in which the action is pending or alternatively, 

_ _. . _. 
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_ on matters relating to a deposition, the court in the district where the deposition 

is to be taken may make any order which justice requires to protect a party or 

person from annoyance, embarrassment, oppression, or undue burden or expense, 

including one or more of the following: (1) that the discovery not be had; (2) 

that the discovery may be had only on specified terms and conditions, including 

a designation of the time or place; (3) that the discovery may be had only by a 

method of discovery other than that selected by the party seeking discovery; 

(4) that certain matters not be inquired into, or that the scope of the discovery 

be limited to certain matters; (5) that discovery be conducted with no one present 

except p.ersons designated. by the court; (6) that a deposition after being sealed 

be opened only by order of the court; (7) that a trade secret or other confidential 

research, development, or commercial information not be disclosed or be dis- 
. 

closed only in a designated way; (8) that the par&s ‘simultaneously file specified 

documents or information enclosed in sealed envelopes to be opened as directed 

by the court. . 

If the motion for a protective order is denied in whole or in part, the court 

may, on such terms and conditions as are just, order that any party or person 

provide or permit discovery. ‘The provisions of Rulk.37.01(4) apply to the award 
*- 

of expenses incurred in relation to the motion. 

. . . . Comment 

Protective orders formally contained in Rule 30.02 have been transferred 

to Rule 26.03. The protective orders now are specifically applicable to all forms 

of discovery. Sanctions under Rule 37.01 (4) are applicable for enforcement of 
. 
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the discovery rules. The proposed amended rule provides that the court in which 
. 

the action is pending may respond to a motion by a party or by the deponent for a 

protective order and in addition a protective order may be sought on matters 

relating to depositions by a party or a deponent in the district in which the deposi- 

. tion is to be taken. Expanding the authority of the district in which the deposition 

is to be taken to cover all depositions reflects a desire to permit quick and ready 

access to a court for protective orders. The scope of the protective orders is 

substantially the same as provided in the former Rule 30.02. As drafted, the 

rule will now clearly permit protective orders related to extension of time as 

. 
*well as to a change of the place for discovery. Protective orders may be obtained 

on the ground that the discovery sought would place an undue burden or expense 

upon.the party or deponent. Trade secrets and other confidential‘research develop- 

ment or commercial information can be protected under subdivision (7). 

,- RULE 26.04 IS AMENDED TO READ AS FOLLOWS: 

*. 
a&e4 Uf3e e f Depositions. 

may &+used+gainst+ny party-whe -was -present+e P-represented-at the -taking af-the 
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26.04 Sequence and Timing of Discovery . . 

Unless the court upon motion, for the convenience of parties and witnesses 

and in the interests of justice, orders otherwise, methods of discovery may be 

used in any sequence and the fact that a party is conducting discovery, whether 

by deposition or otherwise, shall not operate to delay any other party’s discovery. 

Comment * - 

,The proposed amended rule eliminates the former provision in Rule 30 
. . 

establishing a priority for discovery to the party first giving notice of discovery. 

Under the amended rule the court may establish priority between parties by 

order, otherwise discovery will take place as properly noted in the no.tice of ._ 

.discovery without regard as to who gave notice fzrst. The pendency of one form 

of discovery will not operate to delay or otherwise extend the use of other forms 

of discovery or similar forms of discovery if the timing is not inherently incon- 

sistent. 

6 

, 
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” RULE 26.05 IS AMENDED TO READ AS ,FOLLOWS: 
. . 

26.05 Supplementation of Responses 

A party who has responded to a request for discovery with a response that 

was complete when made is under no duty to supplement his response to include 

information thereafter acquired, except as follows: 
---- -..- ._ 

. 

‘(1) A party is under a duty seasonably to supplement his response with 

respect to any question directly addressed to (A) the identity and location of 

persons having knowledge of discoverable matters, and (B) the identity of each 

person expected to be called as an.expert witness at trial, the subject matter on 

which he is expected to testify, and the substance of his testimony. 
. 

(2) A party is under a duty seasonably to amend a prior response if he 

obtains information upon the basis of which (A) he knows that the response was 

incorrect when made, or (B) he knows that the response though,correct when 

made is no longer true and the circumstances are such that a failure to amend 

the response is in substance, a knowing concealment. 

(3) A duty to supplement responses may be imposed by order of the court, 

agreement of the parties, or at any time prior to trial through new requests for 

supplementation of prior responses . 



I - 25 - 

e , 

. 

Comment 

s The obligation of a party to supplement his responses to interrogatories 

or depositions is not provided by the existing discovery rules. Gebhard v. 

Niedzwiecki, 265 Minn. 471, 122 N. W. 2d 110 (1963),and case law in other juris- 

dictions,. impose a continuing obligation to respond upon a party under Rule 33. 

The proposed new Rule 26.05 clarifies the practice and makes explicit the obii- 

gation to provide new information in the specified situations. There is no duty 

to supplement the responses except as provided in the rule. Of particular signi- 

ficance is the requirement that a party when he has new information and knows 

that that .information makes his previous response incorrect, even though it was 

correct when made,must correct his error by providing the new information. 

The court may specifically impose an obligation to supplement responses upon 

the party with or without a motion or order and the agreement of the parties 

made at the time of the deposition or interrogatories may impose such an obli- 

gation to respond. Since there is no .limitation on the frequency of the use of 
. . 

the discovery procedures, new discovery procedures obviously may also produce 

supplemental material, 

E 

T 
P.-W- 
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J RULE 29 IS AMENDED TO READ AS FOLLOWS: 

RULE 29; STIPULATIONS REGARDING TX&E-T.A-KIJKi 
QF DEPOSI-T-IONS DISCOVERY PROCEDURE 

I&-th.eparties -so stipulate-in-writing, The parties may by stipulation 

(1) provide that depositions may be taken before any person, at any the or 

place, upon any notice, and.in any manner, and when so taken may be used like 

other depositions, and (2) modify the procedures provided by these rules for 

other methods of discovery. 

Comment 

The Advisory Committee believes it is desirable for the parties to exercise 

as much control as possible without court intervention regarding’the scheduling 

and mechanics of the depositions. As such, stipulations between the parties 

relative to discovery procedures should be encouraged. The State Bar Committee 

recommended that Rule 29 in Minnesota.vary from the corresponding Federal rule 

by increasing the effect of party stipulations by eliminating the requirement for 

.court approval to change time under Rules 33, 34 and 36. The State Bar Com- 

r 
mittee, however, preserved the provision in the Federal rule permitting the court 

‘s 

by order to overturn a stipulation made by the parties. . 

The Advisory Committee agrees with the State Bar Committee that stipula- 

tion. between parties is a desirable feature of the discovery procedure and should 



be encouraged to implement the discovery rules. The Advisory Committee, 

hotirever, found the State Bar Committee’s recommendation that the rule contain 

a provision permitting a court to overturn the stipulation of the parties to be in- 

consistent with encouraging the parties voluntarily to stipulate time and other 

conditions for the discovery procedures. As recommended by the Advisory Corn- 

mittee, the proposed Rule 29 does not contain the opening clause, “unless the 

court orders otherwise. I’ Protective orders under Rule 26.03 should provide 

the parties &lth as extensive court ordered protection as will be required. 

. 

#- RULE 30. DEPOSITIONS UPON ORAL EXAMINATION 

RULE 30.01 IS AMENDED TO READ AS FOLLOWS: 

. 
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addPess~f-ea6h-~rz~~te-be~ar+l~~,-ifk~,- ax& - Sf- th& name -is net known,- 

30.01 When Depositions May Be Taken 

After commencement of the action, any party may take the testimony of any 

person, including a party, by deposition upon oral examination. Leave of court, 

granted with or without notice, must be obtained only if the plaintiff seeks to take 

a deposition prior to the expiration of 30 days after service of the summons and 
. 

complaint upon any defendant .or service made under Rule 4.04; except that leave 

is not required (1) if a defendant has served a notice of taking deposition or other- 

wise. sought discovery, or (2) if special notice is given as providedin subdivision 

30.02(2) of this rule. The attendance of witnesses may be compelled by subpoena 

as provided by Rule 45. 

. . - 

Comment 

Rule 30 contains the provisions in the former Rule 26.01 which under the 

amendments becomes Rule 30.01, and former Rule 26.03 which under the amendments 
r 

becomes Rule 30.03. Protective orders formerly contained in Rule 30:02 ,have 

been transferred.to Rule 26.03. 

The proposed amended Rule 30.01 liberalize6 the procedure for serving 

notice of taking of deposition. Changes made in the proposed Rule 30.01 from ’ 

the former provision in Rule 26.01 are as follows: 

. 

*“, . 
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I) 1. * The prohibition against a plaintiff taking a deposition is extended 

. to 30 days from 20 days. 

2. The 30 day prohibition period is measured from the service of the 

summons and complaint rather than from the technical commence- 

.., a-. 

ment of the action. 
_. ‘. 

3. The rule no longer provides that discovery may be used for discovery 

or for evidence or for both purposes although this multiple and alterna- 

tive use is still applicable. 

4. Leave of court is not required for plaintiff to take a deposition if 

defendant has served notice of takingeof deposition or has otherwise 

sought discovery. 

,5. Reference to taking the depo.sition of a person confined in prison 

ha6 been eliminated from this rule. 

6. Leave of court is not required if a special situation exists as provided 

in Rule 30.02(2). 
. 

In particular, it must be noted that the critical time under the amended 

Rule 30.01 is the time of the taking of the discovery deposition, not the time of 

giving the notice. The notice of taking a deposition can be served immediately 

by the plaintiff if the deposition is not to be taken until more than 30 days after 

service of the summons and complaint. . Service of notice no longer gives that 

party priority for the taking of depositions under Rule 26.04. 



- 
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RULE 30.02 IS AMENDED TO READ AS FOLLOWS: 



30.012 , Notice of Examination: General Requirements: Special Notice; 

. Non-Stenographic Recording; Production of Documents and 

Things; Deposition of Organization 

(1) A party desiring to take the deposition of any person upon oral examin- 

ation shall give reasonable notice in writing to every other party to the action. 

The notice shall state the time and place for taking the deposition and the name 

and address of each person to be examined, if known, and, if the name is not 

known, a general description sufficient to identify him or the particular class or 

group to which he belongs. If a subpoena duces tecum is to be served on the person 
. 

to be examined, the designation of the materials to be produced as set forth in the 

subpoena shall be attached to or included in the notice. 

Comment 

The provisions in existing Rule 30.02 providing protective orders have been 

transferred to Rule 26.03. The provisions in Rule 30.01 relating to notice of the 

taking of depositions have been transferred to proposed amended Rule 30.02(l). 

A subpoena duces tecurn can be used in conjunction with the taking of the deposi- 

tion notice under Rule 30.02(l). If a party desires to obtain production of documents 
c 

from another party, Rule 34 should be used rather than the subpoena duces,tecum. 

Rule 30.02(5) requires a party, to use the liberalized Rule 34 for the production of 

documents . 

Y 

. : 
i 



(2) Leave of court is not required for the taking of a deposition by plaintiff 
, . 

‘if the notice (a) states that the person to be examined will be unavailable for examin- 

ation within the state unless his deposition is taken before expiration of the 30-day 

period, and (b) sets forth facts to support the statement. The plaintiff’s attorney 

shall sign the notice, and his signature constitutes a certification by him that to 

the best of his knowledge, information, and belief the statement and supporting 

facts are true. The sanctions provided by Rule 11 are applicable to the certifica- 

tion. 

If a party shows that after he was served with notice under this subdivision 

, (2) he was unable through the exercise of diligence to obtain counsel to represent 

him at the taking of the deposition of himself or other person, the deposition may 

not be used against such party. 

Comment 

This rule is not applicable if a party has obtained an ex parte court order 

for an early,deposition under Rule 30.01. The unnumbered second paragraph-of 

this rule is not applicable to an early deposition obtained pursuant to court order 

under Rule 30.01. The amended Federal Rule 30(b)(2) followed a procedure in 

f 
maritime law in which an early deposition was authorized when there was difficulty 

‘, 

or impossibility in taking a deposition because the witness was about to part from 

the court’s jurisdiction. The purpose for the amendment is to expedite the taking 

of depositions in those circumstances where leave of court may be difficult or . 

too time consuming. It also reflects the general policy of the rules to encourage 

. 



deposition practice without unnecessary court intervention. In applying the Federal 
, 

provision to state practice the Advisory Committee and the State Bar Committee 

agreed that the Federal Court’s 100 mile limitation and reference to court districts 

were not applicable to state practice. Subpoenas in Minnesota district courts are 

state-tide. 

l’Unavailability” should mean to all forms of unavailability for the taking of 

the deposition including absence from the state or a witness being beyond the 

jurisdiction of the subpoena power of the state. The fact that a deposition may be 

taken in a foreign jurisdiction at an increased expense or a later time is not deemed 

. 
to be a sufficient alternative option to the taking of the deposition within the state 

within the 30.day prohibited period. The second paragraph protects a party if 

-through the exercise of due diligence he is unable to obtain an attorney to repre- 

sent him at the taking of the deposition. The Advisory Committee clarified the 

language -proposed by the State Bar Committee to make clear that the unavailability 

for examination relates to unavailability to be examined within the state. In like 

measure, the second paragraph was clarified to provide that the rule applies to 

the deposition of both party and non-party deponents. 

c- 
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(3) The court may for cause shown enlarge or shorten the time for taking 

the deposition. 

Comment 

. 
The rule conforms to the recommendations of the Minnesota State Bar Asso- . 

ciation Committee and the*corresponding Federal rule. The rule anticipates a 

motion upon notice and hearing rather than an ex parte motion. The primary 

reason for requiring notice and a showing of cause is to permit the party noting 

the taking of the deposition to have an equal opportunity to explain to the court 

why the deposition was set at a particular time. Both parties will now have an 

opportunity to explain their position to the court before a change is made in the 

time set. 

c 
(4) The court may upon motion order that the testimony at a deposition be 

recorded by other than stenographic means, in which event the order shall desig- 

nate the manner of recording, preserving, and filing the deposition, and may 

include other provisions to assure that the recorded testimony will be accurate 

and trustworthy. If the order is made, a party may nevertheless arrange to have 

a stenographic transcription made at his own expense. 

. 



. The rule follows the corresponding Federal rule and does not require that 

every electronic recording of the deposition have a back-up stenographic recording 

of the deposition also. However, the rule recognizes that the court in it6 order 

should consider the nature of the electronic means being employed, the importance 
. 

of the testimony and the need to assure accuracy ‘and the preservation of the testi- 

mony. -. 

(5). The notice to a party deponent may include or be accompanied by a 

request made in compliance with Rule 34 for the production of documents and 

tangible things at the taking of the deposition. The procedure of Rule 34 shall 
_ . 

apply to the request. 

Comment 

The rule is as provided by the Minnesota State Bar Association Committee 

,and conforms to the corresponding Federal rule. A subpoena duces tecum is not 

available to a party deponent when the person noting the taking of the deposition . 

desires production of documents to be used at the time of the deposition and 

therefore the party must use the procedure of Rule 34. 
** . . 

. 



. 

(6) A party may in his notice and in a subpoena name as the deponent a 

public or private corporation or a partnership pr association or governmental 

agency’and describe with reasonable particularity the matters on which examina- 

tion is requested. In that event, the organization so named-shall designate one or 

more officers, directors, or managing agents, or other persons who consent to 

testify on its behalf, and may set forth, for each person designated, the matters 

on which he will testify. A subpoena shall advise a non-party organization of its 
. 
duty to make such a designation. The persons so designated shall testify as to 

matters known or reasonably available to the organization. This subdivision (6) 

does not preclude taking a deposition by any other procedure authorized in these 

rule 8. ‘, 

Comment 

As proposed by the Advisory Committee, this rule should be considered 

as a new discovery procedure. The rule permits a public or private corporation, 

partnership, association or governmental agency to designate one or more of its 

‘C 
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> 
’ officers, directors, managing agents ir .other persons to testify on its behalf. 

l 

This procedure eliminates problems formerly associated with taking the deposi- 

tion of legal entities when the party desiring to take the deposition did not know 

either the name or status of proper entity officers or managing agents. This rule 

also is intended to eliminate the situation where depositions of numerous officers, 
. 

agents or representatives would be.noticed by a party and each of the deponents 

would indicate that he did not have the particularized knowledge of the matter 

under examination, but that some other representative had the desired informa- 

tion. Under the rule as proposed, the party in his notice can name the entity as 

the deponent and describe with reasonable particula.rity-the matters on which he 

desires examination. Such a notice then imposes a responsibility upon the organi- 

zation to designate one or more persons to testify on its behalf. The organization 

may by its response limit the areas in which each person designated will testify. 

Persons so designated must testify as to all matters known or reasonably available 

to the organization. 
. 

The last sentence of the proposed rule rem,oves any uncertainty regarding 

the availability of depositions specifically naming designated corporate officers 

or others when the party believes that the deposition of such designated corporate 

o’fficer, managing agent, etc. must be taken. A further clear effect of the’proposed 

amended rule is to permit a corporation to protect itself by designating those who 

can make evidentiary admissions on behalf of the corporation through the deposition 

procedure. . 
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, 
. The rule as proposed is substantially identical with the corresponding Federal 

rule. The only changes. made are to clarify a possible ambiguity regarding the 

nature of the notice by adding in the first sentence the words “and in a subpoena” 

following the word “notice,” and to change the word “designate” to the word “describe” 

in the first sentence of the rule. A new sentence has been added to clarify any 

possible ambiguity regarding the application of this procedure to a non-party organi- 

zation whose deposition is to be taken and who will be asked to produce documents 

under Rule 45. The sentence provides that the subpoena shall advise a non-party 

organization of its duty to make such a designation. _ 

RULE 30.03 IS AMENDED TO READ AS FOLLOWS: 
. . 

30.03 Examination and Cross-Examination; Record of Examination; 

Oath; Objections 

Examination and cross-examination of witnesses may proceed as permitted 

at the trial under the provisions of Rule 43.02. The officer before whom the 

deposition is to be taken shall put the witness on oath and shall personally, or by . 

some one acting under his direction and in his presence, record the testimony of 

the witne s s . The testimony shall be taken stenographically or recorded by any 
a, 

. . 
other means ordered in accordance with subdivision 30.02 (4) of this rule. and 

If requested by one of the parties, the testimony shall be transcribed. unless the 



. 

I I 

,. ’ _ I - 39 -. 

l 
* 

* 

s 

. . 

All objections made at the time of the examination to the qualifications of the 

officer taking the deposition , or to the manner of taking it, or to the evidence 

presented, or to the conduct of any party, and any other objection to the proceed- 

ings shall be noted by the officer upon the deposition. Evidence objected to shall 

be taken subject to the obj.ection, In lieu of participating in the oral examination; 

t;ccthe+ffi-oeB, a party may serve written questions in a sealed envelope on the 
. 

Party taking the deposition and he shall transmit them to the officer, who shall 

propound them to the witness and record the answers verbatim. 

Comment . 
. 

The rule is identical to the corresponding Federal rule. In the first para- 

graph the r,ule has been changed from the former Minnesota rule by requiring 

that a party request the stenographic transcription if the testimony is to be 

transcribed. The former rule required the transcription unless all parties 

agreed that it need not be transcribed. 
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RULE 30.04 IS AMENDED TO READ AS FOLLOWS: 

30.04 Motion to Terminate or Limit Examination 

At any time during the taking of the deposition, on motion of any a party or 

of the witness deponent and upon a showing that the examination is being conducted 

in bad faith or in such manner as unreasonably to annoy, embarrass, or oppress 

‘the wi%es& deponent or party, the court in which the action is pending or the 

court in the district where the deposition is being taken may order the officer 

conducting the examination to cease forthwith from taking the deposition, or may 

limit the scope and manner of the taking of the deposition as provided in Rule 

3Q,QZ 26.03. If the order made terminates the examination, it shall be resurned 

‘thereafter only upon the order of the court in which the action is pending. Upon 

demand of the objecting party or witness deponent, the taking of the deposition ’ 

shall be suspended for the time necessary to make a motion for an order. 
. 

&n 

g pan%ing- 8 r -refusing -such or&, - the court -may- &npose- ~~ea~i~heP-pibpt-y-gr-~~r 

t~ewitAess-~re~~~~-~gay-s~h~s~p -as-the-seurtmaydeem 

PeasenabIe. The provisions of Rule 37.01 (4) apply to the award of expenses in- 

curred in relation to the motion. 



, . Comment 

. 
The proposed amendment to Rule 30.04 makes minor modifications in the 

‘. . . 

existing Rule 30.04. A primary difference is found in the last sentence of the 

proposed rule where the court in granting or refusing the motion may impose 

expenses and costs upon the attorney as well as upon the party or witness. 

RULE 30.05 1s AMENDED TO READ AS FOLLOWS: ’ 

30.05 Submission to Witness; Changes; Signing 

When the testimony is fully stenographically transcribed, the deposition 

shall, be submitted to the witness for examination and shall be read to or by him, 

unless such examination and reading are waived by the witness and by the parties. 

Any changes in form or substance which the witness desires to make shall be 

entered upon the deposition by the officer with a statement .of the reasons given 

by the witness for making them. The deposition shall then be signed by the witness, 

unless the parties. by stipulation waive the signing or the witness is ill or cannot 

be found or refuses to sign. If the deposition is not signed by the witness within 

30 days of its submission to him, the officer shall sign it and state on the record 

the fact of the waiver or of the illness or absence of the witness, or the fact of the 

refusal to sign, together with the reason, if any, given therefor; and the deposltion 

may then be used as fully as though signed, unless on a motion to suppress under 

. . 



Ruld 32,04 fi the court holds that the reasons given for the-refusal to sign require 

rejection of the deposition in whole or in part. 

Comment 

A primary change in the proposed rule is the provision permitting the officer 

to sign the deposition if the witness does not do so in 30 days of the time it is sub- 

mitted to him. If the deposition is signed by the officer it may be used as though 

it was signed by the party unless a motion to suppress has been made under Rule 

32.04 (4). 

In the first sentence the Advisory Committee has changed the word “fully” 
. 

to the word llstenographicallyf’ to conform more clearly’to the re.commended 

procedure of Rule 30.02 (4): In the second sentence the word “desired” has been 

changed to “desires” to conform more clearly to the present tense of the rules. 

RULE 30.06 IS AMENDED TO READ AS FOLLOWS: 

c 30.06 Certification and Filing by Officer; Copies; Notice of Filing 

(1) The officer shall certify on the deposition that the witness was duly 

sworn by him and that the deposition is a true record of the testimony given by 

the witne s s . He shall then place the deposition in an envelope endorsed with the 

title of the action and marked “Deposition of (here insert the name of witness)” 

and shall promptly deliver or mail it to the clerk of the court in which the action 

. 

. 
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Docurrients and things produced for inspection during the examination of the 

witness, shall, upon the request of a party, be marked for identification and 

annexed to and returned with the deposition, and may be inspected.and copied by 

any party, except that (a) the person producing the materials may substitute 

copies to be marked for identification, if he affords to all parties fair opportunity 

to verify the copies by comparison with the originals, and (b) if the person pro- 

ducing the materials requests their return, the officer shall mark them, give each 

party an opportunity to inspect and copy them, and r&urn them to the person pro- 

. 
ducing them, and the materials may then be used in the same manner as if annexed 

to and returned with the deposition. Any party may move for an order that the 

original be annexed to and returned with the deposition to the court, pending fina .* . 

disposition of the case. 

Comment 

The Advisory Committee recommended modification in the first paragraph 

by striking the last clause “or,if the deposition was taken under Rule .26.07 (32.04) tc 

an arbitrator”. r The Advisory Committee determined that the use of depositions 

in the arbitration proceeding as provided in Rule 32.04, as recommended by the 

State Bar Committee, was a reference to a procedure no longer applicable under 

existing state law. M. S.A. @ 572.30, subd. 3, provides that the Rules of Civil 

Procedure shall not apply to arbitration insofar as they may be inconsistent with 

the statute. Under the existing statute the Committee believed that a special rule 

. 

relative to arbitrations is no longer desirable. 

t 
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. , 
The second paragraph provides ,a more flexible procedure for the handling 

’ of exhibits produced for inspection during the examination of a witness. Upon 

the request of a party such documents may be marked for identification and 

annexed to and returned with the deposition. It may be inspected and copied . 

thereafter by any party. A party producing the original may substitute copies to 

be marked for identification if he affords all parties a full opportunity to verify 

the accuracy of the copies by comparison with the original. Originals may be 

returned to party producing them under the provision of Rule 30.06 (l)(B). If 

the originals are to be annexed and retained with the deposition, a court order 

is appropriate for such purpose. 

- . 

. 

(2) Upon payment of reasonable- charges therefor, the officer shall furnish 

a copy of the deposition to any party or to the wit%ess deponent, 

. . 

. 
Comment 

The rule as proposed is identical to the existing Rule 30.06 (2) except the 

word “witness” has been changed to “deponent”. 



. 

(3) The party taking the deposition shall give prompt notice of its filing to 

all other parties. 
. 

Comment 

The rule as proposed is identical to the existing Rule 30.06 (3). 

. . 

RULE 30.07 Failure to Attend or to Serve Subpoena; Expenses \ 

(1) If the party giving the notice of the taking of a deposition fails to attend 

and proceed therewith and another party attends in person or by attorney pursuant 

to the notice, the court may order the party giving the notice to pay to such other. 

party the amount of the reasonable expenses incurred by him and his attorney in 

so attending, including reasonable attorney’s fees. 
*, . . 

(2) If the party giving the notice of the taking of a deposition of a witness 
. 

fails to serve a subpoena up&him, and’the witness because of such failure does 

not attend, and if another party attends in person or by attorney because he 

expects the deposition of that witness to be taken, the court may order the party 
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. giving the notice to pay to such other party the amount of the reasonable expenses 

incurred by,him and his attorney in so attending, including reasonable attorney’s 

fees e 

Comment 

The rule as proposed is identical to the existing Rule 30.07. 
.I . 

RULE 31.01 IS AMENDED TO READ AS FOLLOWS: 

31.01 Serving khex~egakeCe.+ Questions; Notice 

After commencement of the action, any party may take the testimony of any 

person, including a party, by deposition upon written questions. The .attendance . 

of witnesses may be compelled by the use of subpoena as’provided in Rule 45. 

A party desiring to take the deposition efany-pessen upon written %&errogatezies 
I 

questions shall ‘serve them upon every other party with a notice stating -111 the name 

and address of the person who is to answer them,.. if known, and if the name is not 

known, a general description sufficient to identify him or the particular class or 

group to which he belongs; and the name or des’criptive title and address of the 

officer before whom the deposition is to be taken. A deposition upon written ques- 

tions may be taken of a public or. private corporation or a partnership or association 
c 

or governmental agency in accordance with the provisions of Rule 30.02.(6);, 

Within A 8 -days thereafter, ‘30 days after the notice and written.questions are 

served, a party se-s-e~vec% may serve cross %%rroga.teries questions upon t&e 

~apty~~ng-~t~tke~~sit~~ all other parties. Within 5-d.aysthereafte+ 

%halate 10 days after being served with cross questions, a party may serve 

. 

f 
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all -other parties. Within 3 10 days after being served with redirect %ter+ro.gateries 
. 

questions , a party may serve recross ~n&r~o-ga.teoit3s questions upon t&pa&y 

BPeBesirrgte-~~thad~ti~ all other parties. The court may for cause shown 

enlarge or shorten the time. 
. 

. Comment . 

Rule 31 has been modified to conform to the more liberal deposition policy. 

Rule 31.01 conforms to the changes in Rule 30.01. Rule 31.01 provides for a 30 

day period after notice of deposition and service of written questions for the party 

so served to prepare and serve cross questions on all other parties. Thus no 

prohibited period following the service of the s ummons and complaint is required 

in order to permit defendant sufficient time to secure the services of an attorney 
. . 

and to participate in the deposition. To avoid confusion between Rule 33 interroga- 

tories and depositions by written questions under Rule 31, Rule 31 questions are 

now entitled “questions” rather than ‘5nterrogatories.” Time for the service of 

cross questions/redirect questions and recross questions has been extended. 

RULE 31.02. IS AMENDED TO READ AS FOLLOWS: 
3 

31.02 Officers to Take Responses and Prepare Record 

A copy of the notice and copies of all ~nter+roga.-tesies guestions served shall 

be delivered by the party taking the deposition to the officer designated in the 

T 
w.wa..a . 

I 



notice, ,who shall proceed promptly, in the manner provided by Rules 30.03, 

30.‘05, and 30.06, to take the testimony of the witness in response to the i-r&e+ 

regatopi- questions and to prepare, certify, and file or mail the deposition, 

attaching thereto the copy of the notice and the i-nterroga.te~ies questions received 

by him. 

The proposed amended rule is substantially identical to the former Rule 

31.02. Interrogatories have been entitled “questions” to conform with the 

changes made in Rule 31.01. 

RULE 31.. 03 Notice of Filing 

When the deposition is filed, the party taking it shall. promptly give notice 

thereof to all other parties. 

C omm ent 

f The rule as proposed is identical to the former Rule 31.03. 



. 

Comment 

Protective orders have been moved to Rule 26.03 in the renumbering and 

rearrangement of the rules. Former Rule 31.04 has been eliminated as surplusage. 

RULE 32 IS AMENDED TO READ AS FOLLOWS: 

, USE OF DEPOSITIONS IN COURT PROCEEDINGS 

32.01 Use of Depositions 

At the trial or upon the hearing of a motion or an interlocutory proceeding, 
. 

any part or all of a deposition, so far as admissible under the rules of evidence 

applied as though the witness were then present and testifying, and subject to the 

provisions of Rule 32.02, may be used against any party who was present or repre- . 

sented at the taking of the deposition or who had reasonable notice thereof ‘in 

accordance with any one of the following provisions: 

1. 

(1) Any deposition may be used by any party for the purpose of contradicting 

or impeaching the testimony of deponent as a witness. 
. 
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e osition of a party or of any one who”&t’the “time of”taking the‘ 

- * 

deposition was an officer, ‘director, employee or managing agent or a person 

designated under Rule 30.02 (6) or 31.01 to testify on behalf of a public or private 

corporation, partnership or association or governmental agency which is a party 

may be used by an adverse party for any purpose. 

(3) The deposition of a witness, whether or not a party, may be used by any 

party for any purpose if the court finds: (a) that the witness is dead; or (b) that 

.the witness is at a greater distance than 100 miles from the place of trial or hear- 

ing, or is out of the state, unless it appears that the absence of the witness was 

procured by the party offering the deposition; or (c) that the witness is unable to 

attend or testify because of age, sickness, infirmity, or imprisonment; or (d) 
. . 

that the party offering the deposition has been unable to procure the attendance 

of the witness by subpoena; or.(e) upon application and notice, that such excep- 

tional circumstances exist as to make it desirable, in the interest of justice and 

‘with due regard to the importance of presenting the testimony of witness orally 

in open court, to allow the deposition to be used. 

(4) If only part of a deposition is offered in evidence by a party, an adverse 

party may require him to introduce any other part which ought in fairness to be ., 

considered with the part introduced and any party may introduce any other parts. 

Substitution of parties pursuant to Rule 25 does not affect the right to use 

depositions previously taken; and, when an action in any court of the United States 

or of any state has been dismissed and another action involving the same subject 
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matier is afterward brought between the same parties or their representatives or 

successors in interest, all depositions lawfully taken and duly filed in the former 

action may be used in the latter as if originally taken therefor. 

Comment 

.,_ :.----- . I 

.:, ,. .’ 

Rule 32 has been substantially changed in the rearrangement of the discovery 

rules. Rules 32,01, 32.02 and 32.03 represent the transfer of former Rules 

26.04, 26.05 and 26.06. The provisions of the rule are generally the same although 

modifications have been made to conform with other amendments made in the dis- 

. covery rules. 
. 

The Advisory Co-ittee determined that M. S.A. b 572.14 eliminates 

the need for a.special rule relative to depositions in arbitrations and therefore 

has recommended that the former Rule 26.07 not be readopted as Rule 32.04, 

The first paragraph of Rule 32.01 has been modified to clearly provide that 

a deposition may be used at the hearing on a motion or at a trial insofar as it is 

admissible under the rules of evidence applied as though the witness was then r 

present and testifying. The first paragraph was further amended by the Advisory 

Committee to provide that use of the deposition against a party who was present 

or represented at the taking is also subject to the provisions of Rule 32.02. 

Amended Rule 32.01 (1) has been modified by striking the final four words 

from the former rule. Impeachment or contradicting on material matters &ill 

occur as a matter of course and the limitation in the rule is confusing. 
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l Rule 32.01 (2) differs from the corresponding Federal rule by the addition 

of the word “employee” after the word “director.” This variance from the Federal 

rule is in accordance with the recommendation of the Minnesota State Bar Associa- 

tion Committee. Inclusion of “employee ” follows traditional practice in Minnesota 

to treat an employee the same as an officer, director or managing agent for dis- 

covery purposes. Even though the provisions of Rule 32.01 (2) permit the use of 

the deposition of a party or a designated representative of the organization which 

is a party by an adverse party, the Committee stresses the importance for trial 

purposes. of calling witnesses to give his testimony on the witness stand rather than 

using the deposition as permitted under Rule 32.01 (2). ‘It is generally desirable 

for trial purposes to have witnesses testify directly in the presence of the jury and 

thus enable the jury to determine credibility of the witness by personal observation. 

See Clark v. Wolkoff, 250 Minn. 504, 85 N. W. 2d 401 (1957). I 
_a.i 

No change has been made in the proposed amendment to Rule 32.01 (3) from 

the former Rule 26.04 (3). 

Rule 32.01 (4) is modified by eliminating reference to parts of a deposition, 

relevant to parts which the adverse party introduced and substituting a provision 

indicating that a part may be compelled which in fairness ought to be considered 

9 . 

with the part introduced. 



. 

r I 

__ ' 
- 53 - 

i 

. i 
. 

i 
I 

32rQ2 As-to Di~Sf~saUn-ef OfJ&-ea 

G&jeetio~to taking a-depes$tiea-be&u-se sf&squa&f+sat*ef the+fftip 

be~~w~~~iste~etakea-i-s-wa;ived-~nl~~~ere-~~ki-ng-eefIhs 

depe sit&n-begins- 0 r -as s-o-on-thereafter-as the~i~~~f~~a~i~be~e~~ known QX 

eedd- be- di-seo~r~ with-re-asonz&l++ diligease. 

32.02,. Objections to Admissibility 

‘Subject to the provisions of Rules 28.02 and 32.04(3), objection may be 
. . 

made at the trial or hearing to receiving in evidence any deposition or part 

thereof for any reason which would require the exclusion of evidence if the 

witness were then present and testifying. 

a 
Comment 

With the exception of change in reference to the rule numbers, the proposed 

Rule 32.02 is identical to the former Rule 26.05. 

. . 

. 

T 

I 



manner of-taking-deposit&on,- in-the-fo~~~~-ef the-questieas XSF answ.eps,- in-the-eat& 

ebj.e.otiea-l&&e -is-ma& a.&th.e-taking- ef deposition, 

32.03 Effect of Taking or Using Depositiotis 

A party does not make a person.his own witness for any purpose by taking . 

his deposition. The introduction in evidence of the deposition or any part thereof 

for any purpose other than that of contradicting or impeaching the deponknt. makes 

the deponent the witness of the party introducing the deposition, but this shall not 

applv to the use by an adverse party of a deposition under subdivision 32.01(2) 

of this rule. At the trial or hearing, any party may rebut any relevant evidence 

contained in a deposition whether introduced by him or by any other party. 

, 



. \ f Comment 

* The rule as recommended is substantially identical with the former Rule 

26.06. A clarifying change of language has been made in the first sentence and 

reference to Rule 32.01 (2) has been substituted for reference to Rule 26.04 (2). 

32,04 A6to Gompleti~and-Return of-Bepe sitiea 

. ~~~~-and-ir+xgu4ar~ties -&the manne F -in-v&&ah-the-kestimony is -t-ransciBed 

aseert&& 
. 

., . 
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. 32.04 . Effect of Errors and Irregularities in Depositions. 

’ (1) As to Notice 

All errors and irregularities in the notice for taking a deposition are 

waived unless written objection is promptly served upon the party giving the 

notice. 

(2) As to Disqualification of Officer 

Objection to taking a deposition because of disqualification of the officer 

before whom it is to be taken is waived unless made before the taking of the deposi- 

tion begins or as soon thereafter as the disqualification becomes known or could 
. 

be discovered with reasonable diligence. 

(3) As to Taking of Deposition 

(a) Objections to the competency of a witness or to the competency, 

relevancy, or materiality of testimony are not waived by failure to make them 

before or during the taking of the deposition, unless the ground of the objection 

is one which might have been obviated or removed if ‘presented at that time. 

(b) Errors and irregularities occurring at the. oral examination in 

the manner of taking the deposition, in the form of the questions or answers, 

in the oath or affirmation, or in the conduct of parties, and errors of any kind 
. . 

which might be obviated, removed, or cured if promptly presented, are waived 

unless seasonable objection thereto is made at the taking of the deposition. . 

(c) Objections to the form of written questions submitted under Rule 

31 are waived unless served in writing upon the party propounding them within 
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the time allowed.for serving the succeeding cross or other questions and within 
* 

’ 5 days after service of the last questions authorized. . 

(4) As to Completion and Return of Deposition 

Errors and irregularities in the manner in which the testimony is 

transcribed, preserved or the deposition is prepared, signed, certified, sealed, 

endorsed, transmitted, filed, or otherwise dealt with by the officer under Rules 

30 and 31 are waived unless a motion to suppress the deposition or some part 

thereof is made with reasonable promptness after such defect is, or with due 

diligence might have been, ascertained. 
‘-? 

’ . . . 

Comment 

The provisions in Rule 32.04 (l)(2)(3)(4) are substantially identical to the . 

provisions in former Rules 32.01, 32.02, 32.03 and 32.04, and are substantially 

identical to the corresponding Federal rule. The only change of siibstance recom- 

mended by the Advisory Committee is in Rule 32.0’4 (4), the word “preserved” 
. 

was added in recognition of the’use of recording methods other than the stenograhhic 

transcription as provided under the proposed amended r&s. 

Time for objection to the form of written interrogatories has been extended ’ 

from three to five days under the proposed Rule 32.OA’(3)(c)* ‘, 

.w- 

I 
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RULE 33 IS AMENDED TO READ AS FOLLOWS: 

; 
RULE 33. INTERROGATORIES TO PARTIES 

33.01 Availability; Procedure for Use 

(1) Any party may serve upon any other party written interrogatories. 

Interrogatories may, without leave of court, be served upon the plaintiff after the 
. 

commencement of 6ueh the action, leav-e+ef cou&-g~nted-with or-withoutiaetioe- 

mustrbe~btaiaed-first and upon any other party with or after service of the summons 

and complaint upon that party. No party may serve more than a total of 50 inter- 

rogatories upon any other party unless permitted to do so by the court upon motion, 

. 
notice and a showing of good cause. In computing the total number of interrogatories . 

each subdivision of separate questions shall be counted as an interrogatory. 

. (2) The party upon whom the interrogatories have been served shall serve 

separate written answers or objections to each interrogatory Wv&hin 45 30 days - 

after. service of the interrogatories, eepasatew&ten axk6we1?6and-eb~tie#e-te 

eaeh-i~erpega~~~~b~sesved-b~the-~s~~i-ng-gart~,-urdess except that a 
. 

defendant may serve answers or objections within 45 days after service of summons 

and complaint upon that defendant. _The court,on motion and notice and for good 

r cause shown, may enlarges or shorten6 the time. 

(3) Objections shall state with particularity the grounds for the objection 

and may.be served as a pa.rt of the document. containing the answers or separately. 

Within 15 days after service of objections to interrogatories, the party proposing 

the interrogatory shall serve notice of hearing on the objections at the earliest 

practicable time. Failure to serve said notice shall constitute a waiver of the ’ 

4. . 



rigKt to,require answers to each interrogatory to which obje’ction has been made. 
\ 

Angwers to interrogatories to which objection has been made shall be deferred 

until the objections are determined. 

(4) Answers to interrogatories shall be stated fully in writing and shall be 

signed under oath by the party served or, if the party served is the state or a 

corporation or a partnership or an association, by any officer or managing agent, 

who shall furnish such information as is available. A party shall restate the 

interrogatory being answered immediately preceding the party’s answer to that 

interrogatory. 

. 

Comment 

Rule 33 has been substantially rewritten by the Advisory Committee to retain 

in general the provisions in the existing Minnesota Rule 33. Amendments to the 

Minnesota rule have been proposed which adopt desirable recommendations made 

by the State Bar Committee and as exist in the interrogatory practice in the’amended 

Federal Rule 33. Rather than using the Federal rule as a base for proposing an 
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‘amended Minnesota Rule 33, the Advisory Committee used the existing Minnesota 

rule. In this instance the Committee believed that the variance between desirable 

Minnesota practice under Rule 33, which should be continued, and the proposed 

Federal Rule 33 was sufficient to warrant an exception to the general policy of 

adopting the Federal la’nguage wherever possible, 

Major’changes in Rule 33 relate to the time elements applicable to the 

interrogatory procedure. Under Rule 33.01 (1) interrogatories may be served without 

leave of court ,after service of the summons and complaint upon the defending 

party’or at any time upon the plaintiff. Sufficient time for defendants to secure 

the services of counsel and to respond are provided in Rule’33;Ol (2) by extending 

the answer or objection time to 30 days with a specific provision for defendants 

to answer or object within 45 days. after service of the summons and complaint 

upon that defendant. Under the proposed amended rule, the plaintiff may serve 
. 

interrogatories upon the defendant with the service of the surnrnons and complaint. 

Proposed Rule 33.01 (3) preserve the existing practice of requiring that 

objections state with particularity the ground for’the objection, The procedural 

burden is cast upon the inquiring party to serve notice of hearing within 15’days 

. 
after service of objections to .the interrogatories or the inquiring party waives 

his right to require answers to each interrogatory that has been objected to. 

A new provision has been added to Rule 33.01 (4). The proposed rule re- 

quires”that the party answering the interrogatories to restate the interrogatory 



immediately prior to his answer. The Purpose for this change is to permit more 

convenient use of the interrogatories at the time of trial or upon hearings by 

eliminating the necessity of referring back and forth between the questions and 

the answers. The duty to supplement answers is now contained in the proposed 

Rule 26.05. 

Rule 33.01 (1) preserves the 50 interrogatories limitation contained in 

the existing Minnesota rule. The procedure for signing and submitting answers 

and objections differs from the corresponding provisions in the Federal rule. The 

rule as proposed continues existing Minnesota practice which permits the service 

of interrogatories upon’all parties, not merely adverse parties. 

33.02 Scone: Use at Trial 

. . 
Interrogatories may relate to any matters which can be inquired into under 

Rule 26.02,’ and the answers may be used to the extent permitted by the rules of 

evidence. 

An interrogatory otherwise proper is not necessarily objectionable merely 

because an answer to the interrogatory involves an opinion or contention that 



’ relates to fact or the application of law to fact, but the court may order that such 
. 

an interrogatory need not be answered until after designated discovery has been 

completed or until a pre-trial conference or other later time. 

t 
I 

Comment 

The first paragraph is identical to the first sentence of the existing Rule 

33 (5) except the language has been changed in the final clause to provide that the 

answers will be used to the extent permitted under the rules of evidence rather 

than making specific reference to Rule 26.04 (now Rule 32.01). The second 

paragraph resolves a question which has involved substantial division and debate 

in the federal and state caurts. Interrogatories relating to opinions and conclu- 
- ., 

sions of the party are permitted under the proposed Rule 33.02. Pure questions 

of law are not proper under the proposed rule; Mixed questions of law and fact 

can be the proper subject for a Rule 33 interrogatory. The rule specifically 

provides’that the court may by order delay the answer to the interrogatory until 

other discovery has been completed or until the pre-trial conference or such other 

time. This rule implements the proposed change in Rule 26.02 (4) interrogatories 

to parties relating to experts expected to testify at trial. 

c 

. 
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,33.63 . Option to Produce Business Records 

Where the answer to an interrogatory may be derived or ascertained from 
. . 

the business records of the ‘party upon,whom the interrogatory has been served 

or from an examination, audit or inspection of such business records, or from a 
I 

compilation, abstract or summary based thereon, and the burden of deriving or 

I 
ascertaining the answer is substantially the same for the party serving the interrog- 

I 

atory as for the party served, it is a sufficient answer to such interrogatory to 

specify the records from which the answer may be derived or ascertained and to 

afford to the party serving the interrogatory reasonable opportunity to examine, 
I 

. 
audit or .inspect’ such records and to make copies, compilations, abstracts or 

summaries. 

Comment 

The proposed rule is a new provision designed to simplify the answering -1 c 
I 

process when business records or documents provide the answer. If the burden 

of ascertaining the answer from existing records is substantially the same for the 

party inquiring as for the party answering, it is sufficient, for the answering party 

to specify the records and to afford the acquiring party reasonable opportunity to 

examine or inspect the record. 



RULE 34 IS AMENDED TO READ AS FOLLOWS: 
. . 

’ RULE 34. ~I;EOVERY-A~+rRODU~~I~N-QF-DOGUh4~TS 
AND -TMPJGS 43QR- INSPGG Txm,- COP-Y-ING r -OR 
PHoToGliL&l&T~NG 

Upon motien+f- any-party- skewing-good cax~6e theref* and-upon not&e te 

a&l- Ethel pa&&s,- aa& subjeotrto the -p-vi&ens +f- R&e -30.-K%,- the -court- in which 

aa-aotien-&pending may-(Ag-ctrder any-party te-produ-ee and-permit-t&einspeetiea 

&J-P the-purpose of-i-king- measuring,- +ur+eyingr -0~ photegraghing the-property 

c RULE 34. PRODUCTION OF DOCUMENTS AND THINGS 
AND .ENTRY UPON LAND FOR INSPECTION 
AND OTHER PURPOSES 

. . 

34.01 Scope 

Excsptas~~~deed-i~R~e-90c02~5), Any party may serve on any other 

party a request (1) to produce and permit the party making the request, or some- 

one acting on his behalf, to inspect and copy, .any designated documents (including 

*- ~._ 



‘writings,. drawings, graphs, charts, p hotopraphs, phono-records, and other data 
I 

compilations from which information can be obtained, translated, if necessary, by 

the respondent through detection devises into reasonably usable form), or to inspect 

and COPY, test, or sample any tangible things which constitute or contain matters 

within the scope of Rule 26.02 and which are in the possession, custody or control 

of the party upon whom the request is served, or (2) to permit entry upon designated 

land or other property in the possession or control of the party upon whom the re- 

quest is served for the purpose of inspection and measuring, surveying, photographing, 

testing, or sampling the property or any designated object or operation thereon, 

within the scope of Rule 26.02. . 

Comment 
. 

The proposed rule simplifies the practice under Rule 34 and conforms 

to the informal procedure presently adopted by many lawyers in requesting produc- 

tion of documents. h particular, the amendments (a) eliminate the requirement 

of showing “good cause; I1 (b) eliminate the requirement of a court order for pro- 
. . 

duction; and (c) specifically includes the testing and sampling of tangible property 

as a permissible inspection form. Documents now defined include all forms used 

to preserve information including electronic forms. 
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The request may, without leave of court, be served upon the plaintiff after 

‘I 
commencement of the action and upon any other party with or after service of the 

summons and comljlaint upon that party. The request shall set forth the items to, 

be inspected either by individual item or by category, and describe each item and 

category with reasonable particularity. The request shall specify a reasonable 

time, place, and manner of making the inspection and performing the related acts. 

The party upon whom the request is served shall serve a written response 

within 30 days after the service of the request, except that a defendant may serve 
. . 

a response within 45 days after service of the summons and complaint upon that 

defendant. The court may allow a shorter or longer time. The response shall 
I 

state, with respect to each item or category, that inspection and related activities 

‘. I 
will be permitted as requested, unless the request is objected to, in which’event 

I 
the reasons for objection shall be stated. If objection is made to part of an item 

I 
or category, the part shall be specified. The party submitting the request may 

I 
move for an order under Rule 37 with respect to any objection to or other failure 

to respond to the request or any part thereof, or any failure to permit inspection 

as reauested. 
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3 Comment 
\ 

i The procedure for production has been substantially changed. No longer 

need a party establish good cause or secure a court order prior to production. 

A simple request specifying the items to be inspected and describing each item 

with reasonable particularity is all that is required. The request must specify 

a reasonable time, place and manner of making the inspection testing, etc. The 

party responding to the request must respond within 30 days after service of the 

request upon him except a defendant may respond within 45 days after service of 

summons and complaint upon him. Time may be extended or shortened by court 

order. If objection is made to all or a part of the request, production is not re- 

quired and the parties seeking production must move for an order under Rule 37. 

34.03 Persons Not Parties . 

This rule does not preclude an independent action against a person not a 

party for production of documents and things and permission to enter upon land. 

Comment 

The proposed rule resolves the former uncertainty in the Cederal courts 

regarding the preempting nature of Rule 34. Rule 34 applies only to parties. 

Often it is necessary to enter land or inspect tangible property in the possession 

of a person not a party. In such a situation an independent action in the nature 

of an equity bill will lie. The proposed rule merely permits continuance of such 

PC-- 

*- 
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independent procedure by providing that Rule 34 is not the exclusive remedy. 

. 

RULE 36 IS AMENDED TO READ AS FOLLOWS:’ 

RULE 36. REQUESTS FOR ADMISSION OXZAG- 
A-ND-OF- CGNUJ=NS 043 DQCVMYIGGS- 

36.01 Request for Admission 

Attelr~noement+f-an-a-&k+ ,A party may serve upon any other party 

‘a written request for the admission by-~~teP~f-~~g~aeness~f-a#y-Pel~~ 

elee~~~Eieser~~ia~~e~hib~~--~h ~he-p~q~4t-eP~f--~tr~~h~~~~~eva~~ . . 

~~eFs~f-fibGtrsetfe~~hia-~Pe~jble&~ for purposes of the pending action, only, 

of the truth of any matters within the scope of Rule 26.02 set forth in the request 

that relate to statements or opinions of’fact or of the application of law to fact, 

‘including the genuineness of any documents described in the request: If-a-pl&ntiff 

Eies~Faste-~~~~a,Fe~~e~~~~ki~~O-days~f~ep~~~~ellce~~~efthe~tie~,-leave- 

shall be served with the request, unless eel&es they have a&ready been or are 
. . 

otherwise furnished or made available for inspection and copying. The request 
I 

may, without leave of court, be served upon the plaintiff after commencementof 

the action and upon any other party with or after service of the summons and com- 

I 
plaint upon that party. 

. 1 
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’ Each efthe-me.-tteFs matter of which an admission is requested shall be 
1 

&e&e& separately set forth. The matter is admitted unless within a-pegio-d- 
. . 

service of the request, or within such shorter or longer time as the court may 

allow en-motionand-aeti~ the party to whom the request is directed serves upon 

the party requesting the admission ei&-h+x- Cola-swePa-stat:eR+errt-$le~~ +&al&y 

*he ma&t* ef whi&- an+dmis sion 4 s -requested-e r -s&Gng $e P& in&&G& the -r~~sons 

ef hearing-th+ebj.e&iensat,th-e ea.r&es~praetica.-ble-time,a written answer or objec- 

tion addressed to the matter, signed by the party or by his attorney, but, unless 

the court shortens the time, a defendant shall not be required to serve answers or 

objections before the expiration of 45 days after service of the summons and com- 

plaint upon him. If-writWeb+otiens -to-a-p&ef the-P~q~8st-aPe-m~-~hs 

Pen-+&xl*-ef the-request- sha~l-be~~swePed-w~thia-~geP~ d-e-signated in& 

request+ If objection is made, the reasons therefor shall be stated. The answer 

&all specifically.deny the matter or set forth in detail the reasons why the answer- 

ing party cannot truthfully admit or deny the matter. A denial shall fairly meet 

the substance of the requested admission, and, when good faith requires that a . 

party qualify his answer or deny only a part of the matter of which an admission 

is requested, he shall specify so much of it as is true and qualify or deny the 

remainder. An answering party may not give lack of information or knowledge as 

/ 

,.’ 
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L 

. ,a reason.for failure to admit or deny unless he states that he has made reasonable 

inquiry and that the information known or readily obtainable by him is insufficient 

. . 
to enable him to admit or deny. A party who considers that a matter of which an 

admission has been requested presents a genuine issue for trial may not, on that 

ground alone, object to the request; he may, subject to the provisions of Rule 37.03, 

deny the matter of set forth reasons why he cannot admit or deny it. 

The party who has requested the admissions may move to determine the suffi- 

ciency of the answers or objections. Unless the court determines that an ob.jection 

is justified, it shall order that an answer be served. If the court determines that 

an answer does not comply with the requirements of’this rule, it may order either 

that the matter is admitted or that an amended answer be served. The court m.ay, 

in lieu of these orders, determine that final disposition of the request be made at 

a pre-trial conference or at a designated time prior to trial. The provisions of 

Rule 37.01 (4) apply to the award of expenses incurred in relation to the motion. 

Comment 
. 

As proposed, the rule eliminates the existing provision in Rule 36 that the 

request for admission be limited to matters of “fact. ” The rule now permits 
. 

inquiry into mixed questions of law and fact and matters of opinion and conclusion. 

As proposed, Rule 36.01 equates to the provisions of proposed amended Rule 

33.02. The rule as proposed continues to impose a reasonable burden of searching 

out available facts upon the answering party. The rule requires the answering 

party to make a reasonable inquiry and to state that the information is not known 

or readily available to him in order to deny on the basis of lack of information 
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or knowl’edge. Time for response has been extended to 30 days except -defendants 
> 

. may answer or object within 45 days after service of the summons and complaint 
. . 

upon that defendant. The inquiring party has the obligation of moving the court 

for an order determining the sufficiency of the answers or objections. A failure 

-*- 

to respond by answer or objection within 30 days after service of the request 

constitutes an admis sion. 

. 

. 

36.02 Effect ofAdmission 

. Any matter admitted under this rule is conclusively established unless the 

court .on motion permits withdrawal or amendment of the admission. Subject to 

I 
-the provisions of Rule 16 governing amendment of a pre-trial order, the court may 

permit withdrawal or amendment when the presentation of the merits of the action 

will be subserved thereby and the party who obtained the admission fails to satisfy 

the court that withdrawal or amendment will prejudice him in maintaining his action 



‘or defense on the merits. Any admission made by a party pur6uaat te-such 
a 

PequesD under this rule is for the purpose of the pending action only and dees is - 

not -it&e an admission by him for any other purpose nor may it be used 

against him in any other proceeding. 

Comment . . 

The effect of an admission is clarified under this rule. In addition, pro- 

vision is made for withdrawing or amending an admission. .The rule now provides 

that an admission is a judicial admission unless the court on motion permits its 

withdrawal or amendment. The provisions related to amendment or withdrawal 

of admissions indicates the desirability to having the matter presented on the 

merits and not to be determined by factual or procedural errors of the party. 

. . 

. 

RULE 37 IS AMENDED TO READ AS FOLLOWS: 
-. . . 

RULE 37. RGF?JSAb FAILURE TO MAKE DISCOVERY; 
cCrNS~JZQUE&G Es SANCTIONS 



ing ea=tJ3e -t-i&the dist;~i&-where-the-depesi-tiea-i-s-taken fez-an order- sempell- 

ebtaitiag-the-e&es, -inc&d%ng 3xasena bleatte9ne+sfee6.- 43 the -motion is -de&xl 

37.01 Motion for Order Compelling Discovery 

r 
A party, upon reasonable notice to other parties and all persons affected 

thereby, may apply for an order compelling discovery as’ follows: 

(1’) Appropriate Court. An application for an order to a party may be made 

to the court in which the action is pending, or , on matters relating to a deponent’s 

failure to answer questions propounded or submitted under Rule 30 or Rule 31, to 
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the &ourt in the county where the deposition is being taken. An application for an 

order to a deponent who is not a party shall be made to the court in the county where 

the deposition is being taken. 

Comment 

Rule 37 contains all rules applicable to motions to compel further discovery 

and for sanctions involving a failure to make proper discovery. The procedure of 

amended Rule 33 impo ses an obligation upon the inquiring party to move for an 

order under Rule 37 if an objection is made or if the response is not sufficient. 

In like measure, amended Rule 34 has eliminated the requirement of a court order 

before a party was required to produce documents and establishes a procedure 

under ‘Rule 37.01 to compel production in the event that a pa-rty fails to make proper 

disclosure after a request under Rule 34. 

The Advisory Committee believes that it is generally desirable for the court 

in which the action is pending to make all orders and impose all sanctions regard- 

ing discovery. The exception to that practice should relate to the need for immediate 

determination of legal issues arising during the taking of depositions. In recog- 

nition of this fact, the Advisory Committee amendments impose a limitation on 

recourse to courts in counties other than the court in which the action is pending 

by providing that courts in the county where the-deposition is being taken is 

limited to making orders on matters relating to defendant’s failure to answer 

questions propounded or submitted under Rule 30 or Rule 31. 
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(2) Motion. If a deponent fails to answer a question propounded or submitted 

under Rule 30 or Rule 31, or a corporation or other entity fails to make a designa- 

tion under Rule 30.02 (6) or Rule 31.01, or a party fails to answer an interrogatory 

submitted under Rule 33, or if a party, in response to a request for inspection 

submitted under Rule 34, fails to respond that inspection will be permitted as re- 

guested or fails to permit inspection as requested, the discovering party may move 

for an order compelling an answer, or a designation, or an order compelling 

inspe’ction in acco’rdance with the request. When taking a deposition on oral examin- 

ation, the proponent of the question may complete or adjourn the examination before 
. 

he applies for an aider. 

If the court denies the motion in whole or in part, it may make such pro- 

tective order as it would have been empowered to make on a motion made pursuant 

‘. 
to Rule 26.03. 

Comment 

This rule is substantially identical to the existing Rule 37.01. The rule has 

been expended in scope in recognition of the amendments made in Rule 33 and Rule 

34. The second paragraph of the proposed rule now provides that the court in 
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. 
,addition, to denying a motion in whole or in part may make a protective order 

similar to an order made on motion under Rule 26.03. 

It must be noted that the rule now speaks of a “failure” to answer questions, 

etc. rather than a “refusal. I1 Wilfulness has been eliminated as a controlling 

factor in court review of discovery motions by this change of language. 

(3) Evasion or Incomplete Answer. For purposes of this subdivision an 

evasive or incomplete answer is to be treated as a failure to answer0 

Comment 

This new provision resolves an open question under the existing rules. An 

evasive warning or incomplete answer now is considered a failure to answer. 

, 
. 

’ (4) Award of Expenses of Motion. If the motion is granted, the court shall, 

after opportunity for hearing, require the party or deponent whose conductnecessi- 

tated the motion or the party or attorney advising such conduct or both of them to 

pay to the moving party the reasonable expenses incurred in obtaining the order, 

including attorney’s fees, unless the court finds that the opposition to the motion 

was substantially justified or that other circumstances make an award of expenses 

unjust. 
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If the motion is denied, the court shall, after opportunity for hearing, require 

the moving party or the attorney advising the motion or both of them to pay to the <’ 

party or deponent who opposed the motion the reasonable expenses incurred in 

opposing the motion, including attorney’s fees, unless the court finds that the making 

of the motion was substantially justified or that other circumstances make an award 

of expenses unjust. 

If the motion is granted in part and denied in part, the court may apportion 

the reasonable expenses incurred in relation to the motion among the parties and 

persons in a just manner. 

Comment 

. .- 

A change in procedure is recommended in this rule. Under the existing 

Minnesota Rule 37.01 the court is permitted to award reasonable expenses if the 

motion was made “without substantial justification,, ” Under the proposed amend- 

ment the rule now provides that expenses are to be awarded unless the court finds 
. 

that the opposition to the motion was “substantially justified” or that the making 

of the. motion was “substantially justified. ” The purpose for this amendment is 

to’encourage courts to make more frequent use of the provisions for awarding 

expenses. The amended rule also preserves a desirable flexibility by prodding 

that the court may refuse to award expenses in circumstances where such an award 

appear 8 unjust. In addition, the last paragraph provides that the court may appor- 

tion expenses in a situation where the motion is granted in part and denied in part. 
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i:,F::- 37. oi Failure to Comply with Order 
.?$ 
? . (1) &mterrrpt, Sanctions by Court in County Where Deposition is Taken. 

If a pa&y deponent e~dhe+titne~~~e&6es fails to be sworn or refuss to answer 

., any 2 question after being directed to do so by the court in the county in which the 

deposition is being taken, the refus& failure may be considered a contempt of the 

Comment 

The rule is substantially identical to the former Rule 37.02 (1) except the 

word “refuse” has been changed to “fail” to remove the concept of wilfulness as 

a consideration in imposing the sanctions. 

r 

. 

.(2) Other-Geasequeases. Sanctions by Court in Which Action is Pending. 

.If any 5 party or an officer,, director or managing agent of a party or a p v erson . 

refuses designated under Rule 30.02 (6) or Rule 31.01 to testify on behalf of a 

party fails to obey an order to provide or permit discovery, including an order 

made under R&le-34&& subdivision 37.01 of this rule requi-~&g-him-to&~ 

. . 

F”“. 



or Rule 35, the court in which the action is - p ending may make such orders in 

regard to the reti& failure as are just, and among others the following: 

(a) An order that the matters regarding which the questi-were-askedr 

tob+examined, order was made or any other designated facts shall 
. 

be taken to be established for the purposes of the action in accord- 

ance with the claim of the party obtaining the order; 

(b) An order refusing to allow the disobedient party to support or 

. 
oppose designated claims or defenses, or prohibiting him from 

. . 

introducing i-rr~de116e~sig~ed~~~s~~~~~gs~-~s 

em-bl~-sead~tien-so be-exaxr%ned- designated matters in 

evidence; 

(c) An order striking out pleadings or parts thereof, or staying 

further proceedings until the order is obeyed, or dismissing the 

. . 
action or proceeding or any part thereof, or rendering a judgment 

I, 

, by default against the disobedient party; , 
. 

w(a)’ In lieu of any of the foregoing orders or in addition thereto, an 

order ~d&eoting-the-arrest of-any party4P agent-o-f-a-pa&y- fe#? 

~~~~~~-anyf-s~6h~~~P~ treating as a contempt of court 

the failure to obey any orders except an order to submit to 
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. 
m.enta,l-o~ phy+isal or-blood a physical or mental examination. 

(d)& Where a party has failed to comply with an order under Rule 

35.01 requiring him to produce another for examination, such 

orders as are listed in paragraphs (a), (b), and (c) o.f this ru&e 

subdivision, unless the party failing’to comply shows that he is 

unable to produce such per-son for examination. , 

In lieu of any of the foregoing orders or in addition thereto, the court shall 

require the party failing to obey the order or the attorney advising him or both to 

Ray the reasonable expenses, including attorney’ s fees, caused by the failure, 

unless the court finds that the failure was substantially justified or that other cir- 

cumstances make an award of expenses unjust. 
. . 

Comment 

The proposed amendment is substantially identical to the previous Rule 

37.02 (2). The rule has been modified to provide a “failure” to make discovery 

. 
rather than a “refusal” to make discovery. 

Sub-paragraph (e) now permits the imposition of sanctions upon a party * 

when a part,y has failed to comply with an order to produce a third person for 

examination under Rule 35. 

. 
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37.03 Expenses on Re&sab Failure to Admit. 

If a partyr -after-being- se~ved-w~~a-~~str~~de~-R~~56- fails to admit 

the genuineness of any documents or the truth of any m&ters+f-fa&,-serves-a 

sworn-de&l-the-f- matter as requested under Rule 36, and if the party request- 

‘ing the,admissions thereafter proves the genuineness of any--h the document 

or the’ truth of any such matter efbaat, he may apply to the court for an order 

requiring the other party to pay him the reasonable expenses incurred in making 

that proof, including reasonable attorney’s fees. Urdess-~aewPtfi,~sthaOthePe 

eim~kan6er -the-erdee--shalJ-be mailer The court shall make the order unless it 

finds that (1) the request was held objectionable pursuant to Rule 36.01, or (2) ’ 

the bdmission sought wasof no substantial importance, or (3) the party failing 

to admit had reasonable ground to believe that he might prevail on the matter, 
. . 

or (4) there was other good reason for the failure to admit. 

Comment 

The proposed amended Rule 37.03 is substantially identical to the existing 

Minnesota Rule 37.03. The rule as proposed clarifies an ambiguity existing in 
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the present rule which does not specifically provide sanctions where a party fails 

. 
to admit as requested under Rule 36 on the basis of an inability to admit or deny 

due to lack of knowledge or information. As amended, the rule imposes the same 

obligation upon the party in the latter situation as in the sworn denial situation. 

. . 
_’ 

37.04 Failure of Party to Attend at Own Deposition or Serve Answers 
employee 

If a party or an officer, director,/or managing agent of a party or a person 

designated under Rule 30.02 (6) or Rule 31.01 to testify on behalf of a party 
. 

tiLf+&y fails to appear before the officer who is to take his deposition, after 

being served with a proper notice, or .&As (2) to serve answers or objections to 

interrogatories submitted under Rule 33, ~~~~,~~~e~i~aafl-~tiser-may- 

p*eaeedi-rrg~-illy-~~~~~~~,-er~~~-a-j~~eRt~-de~~l~~~i~-~~~~ 
2%. 

after proper service of the interrogatories, or (3) to, serve a written response 

to’s ‘request’for inspection submitted under Rule 34, after proper service of the 

request, the court in which the action is pending on motion may make such orders 
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. 
in &gard to the failure as are just, and among others it may take any action * 

authorized under paragraphs (a), (b), and (c) of subdivision 37.02 (2) of this rule. 

In lieu of any order or in addition thereto, the court shall require the party failing 

to act or the attorney advising him or both to pay the reasonable expenses, inciud- 

ing attorney’s fees, caused by the failure, unless.the court finds that the failure 

was substantially justified or that other. circumstances make an award of expenses 

‘.A 
unjust. 

The failure to act described in this subdivision may not be excused on the 

ground that the discovery sought is objectionable unless the party failing to act 

has applied for a protective order as provided by Rule 26.03. 

. 
Comment . . 

The rule as amended eliminates the requirement of wilfulness found in the 

former Rule 37.04. The rule has also been expanded to encompass orders under 

Rule 34. The court is specifically given authority to make such orders as may be 

iljustll in addition to the specified sanctions. The last paragraph is added to impose 

upon the answering party an’obligationto seek a protective order in the event that 

he believes the discovery sought is objectionable or otherwise invalid. No longer 

can-a party remain silent and take no affirmative action when properly served with 

a notice of discovery. 
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RULE 45 IS AMENDED TO READ AS FOLLOWS: 

RULE 45. SUBPOENA 

45.04 Subpoena for Taking Depositions; Place of Examination 

(1) Proof of service of notice to take a deposition as provided in Rules 3QrQA 

30.02 ‘and 31.01 or in a state where the action is pending constitutes a sufficient 

authorization for the issuance of subpqenas for the persons named or described 

therein. The subpoena may command the person to whom it is directed to produce 

and permit inspection and copying of designated books, papers, documents, or 

tangible things which constitute or contain evidence -relatingto q-ef the matters 

within the scope of the examination permitted by Rule 26.02, but in that event the 

subpoena will be subject to the provisions of Rules 38,82 26.03 and 45,82 45.04 (2). 

Comment 
a. . . 

No change of substance is made in Rule 45.04 (1). The rule has been clarified 

to.indicate that a subpoena duces tecurri requires production of the designated books, 

documents, etc. and also permits inspection and copying of those documents. The 

Advisory Committee’s proposal clarifies the rule by providing that the designated 

documents must contain “matters” within the scope of examination rather than 

“evidence” within the scope of examination permitted under Rule 26.02. 
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(2) The person to whom the subpoena is directed may, within 10 days after 

service thereof or on or before the time specified in the subpoena for compliance 

if such time is less than 10 days after service, serve upon the attorney designated 

in the subpoena written objection to the production, inspection or copying of any or 

.a11 of the designated materials. If objection is’ made, the party serving the subpoena 

shall not be entitled to the production or, nor the right to inspect and copy the 

materials except pursuant to an order of the court from which the subpoena was 

issued. The party serving the subpoena may, if objection has been made, move 

upon notice to the deponent for an order at any time before or during the taking of 

. the defjosition. 

Comment 

This rule is a new provision and is similar.to the procedure available to 

parties required to produce documents for inspection under amended Rule 34 and 
, 

amended Rule -30.02 (5). 

. 

-““I, 
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l c;r,L m A resident of this state may be required to attend an examination 

only in the county wherein he resides or is employed or transacts his business 

in per son, or at such other convenient place as is fixed by an order of court. A 

nonresident of the state may be required to attend in any county of the state. 

. 

Comment 

The rule as proposed is identical to the former Rule 45.. 04 (2). 

. . 
RULE 69 IS AMENDED TO READ AS FOLLOWS: 

RULE 69. EXECUTION 

Process to enforce a judgment fo.r the payment of money shall be a writ of 

. execution, unless the court directs otherwise. The procedure on execution, in 

proceedings supplementary to and in aid of a judgment, and in proceedings on and 

in aid of execution shall be in accordance with M.S.A. J949 1971, c. 550. In aid 

of the judgment or execution, the judgment creditor, or his suCcessor in interest 
. . ;* 

when that interest appears of record, may examine obtain discovery from tiny 

person, inciuding‘ the judgment debtor;in the manner provided in these rules fop 

&a&i* depe &.&3ns. 
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2 
2 x t Comment 

. 

The change provided in this rule is to make available to the judgment creditor 

all of the discovery procedures, not merely the procedure of depositions. In par- 

ticular the rule will now permit application of the amended Rule 34. 

. 

J 

FORM 19 IS AMENDED TO READ AS FOLLOWS: 

FORM 19 ’ . 
. 

MOTION REQUEST FOR PRODUCTION OF DOCUMENTS, ETC., 
. . 

UNDER.RULE 34 

Plaintiff A. B. ~~sthe~~~~~~e~de~-~~~~ag requests defendant 

C.D. to respond within days to the following requests: 

(1) To That defendant produce and to permit plaintiff to inspect and to copy . 

each of the following documents: 

[Here list the documents either individually or by category and describe 

each of them. ] 
:* 

. . 
IHere state the time, place, and manner of making the inspection and’ 

. 
performance of any related .acts. 

I 
(2) To That defendant produce and permit plaintiff to inspect and to 

phetogr+ copy, test, or sample each of the following objects: 
. : 

.* 

I 
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d‘ c ? [Here list the objects either individually or by c& .:,$e and describe each / 

4! 
v 

of them.] 

[Here state the time, place, and manner’ of making the inspection and 

performance of any related acts. 

(3) Te That defendant pe,rmit plaintiff to enter [here describe property to ‘1 

be entered] and to inspect and to photograph, test or sampie [here describe the 

‘portion of the real property and the objects to be inspected and-photographed], 

[Here.state the time, place, and manner of making the inspection and 

Signed: 
Attorney fo r Plaintiff. 

Address: 

1 

. 
.t’ 

Comment 

The amendments conform Form 19 to changes made in Rule 34. .Th$s 

form may also be used under Rule 30.02 (5). 

. 

. 

.A 


